STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

HENRY G GOHLKE,

Petitioner,
VS. Case No. 03-3103
DEPARTMVENT OF MANAGEMENT
SERVI CES, DI VI SI ON OF
RETI REMENT,

Respondent .
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RECOMVENDED CORDER

Pursuant to notice, the above-styled case was heard on
Novenber 14, 2003, by Stephen F. Dean, assigned Adm nistrative
Law Judge of the Division of Admnistrative Hearings in
Tal | ahassee, Florida.

APPEARANCES

For Petitioner: Henry G Gohl ke, pro se
3140 Dow ing Drive
Tal | ahassee, Florida 32308

For Respondent: Robert R Button, Esquire
Depart nent of Managenent Services
Di vision of Retirenent
4050 Espl anade Way, Suite 260
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

Whet her the Petitioner may withdraw from participation in

the Deferred Retirement Option Plan (DROP)?



PRELI M NARY STATEMENT

This case arose when the Petitioner sought to withdraw from
the DROP. The Respondent, Division of Retirenent, Departnent of
Managenent Services, determ ned that the Petitioner, having
el ected to participate in the DROP, could not withdraw. The
Respondent advi sed the Petitioner in witing of its decision,
and the Petitioner requested a formal hearing on the issue. The
Respondent referred the case to the Division of Adm nistrative
Hearings, where the case was noticed for formal hearing on
Novenber 14, 2003. The case was heard as noti ced.

The Petitioner testified in his ow behalf, and called
Eddi e Tanner, a former enployee of the Respondent, and Larry
Scott, an attorney currently enployed by the Respondent, to
testify. The Respondent also called Larry Scott to testify.

The Respondent introduced Respondent's Exhibits J-1 through
J-10.

The Petitioner and the Respondent filed post-hearing briefs

whi ch were read and consi der ed.

FI NDI NGS OF FACT

1. The Petitioner, Henry Gohl ke, is a nenber of the
Florida Retirenent System (FRS), which is governed by Chapter
121, Florida Statutes (2003). The Petitioner is enployed by the

Departnment of Agriculture and Consuner Services.



2. The Petitioner divorced his former spouse, Joanne Marie
Gohl ke, on Cctober 29, 1997, and a Qualified Donestic Rel ations
Order (RO was entered which provided that Joanne Marie Gohl ke
was the alternate payee of the Petitioner's retirenment benefits.
See Exhibit J-10.

3. Under the terns of the QDRO, when the Petitioner
retired, his future retirenent benefits would be incorporated
into alinony payable to Joanne Marie Gohl ke, beginning with the
first nonthly retirenent benefit paynent nmade to the Petitioner.
The paynment was fixed based upon the value of the Petitioner's
pension at the tinme, and Joanne Marie Gohl ke woul d receive
$552. 05 per nont h.

4. DROP is a programwhich permts an enpl oyee, who has
qualified for retirement, to retire; draw his retirenment benefit
based upon the retirenent option he sel ected; and have the noney
paid into a non-taxed, interest-drawi ng account for up to five
years while the enpl oyee continues to work. At the end of the
five years or such other shorter tinme the enployee el ects, the
enpl oyee may cease working and receive all or a part of the
nmoney in a lunp paynent paying the incone taxes due on the
anount, or roll the noney over into an Individual Retirenent
Account (I'RA) or simlar programw thout paying incone taxes

until the noney is withdrawn fromthat account.



5. The Petitioner testified that he queried Eddi e Tanner,
who at that tinme was a paral egal working with the D vision of
Retirenent, about the effect of the QDRO on his DROP deposits.
There is conflicting testinony about what the Petitioner was
tol d; however, Tanner testified concerning his customary advice
to persons subject to QDRGs. The Petitioner was advised to seek
clarification fromthe donestic relations court to be certain.

6. The Petitioner elected to participate in the DROP
programin March of 2003. He may continue to participate in
DROP until March 28, 2008. See Exhibit J-7.

7. \Wen he began to receive retirenent benefits, a letter
was sent to himon June 25, 1998, advising himthat Joanne Marie
Gohl ke woul d qualify for a $552.05 per nonth share of the
Petitioner's accrued DROP benefit as provided in the QORO. The
| etter also advised that, upon the Petitioner's ceasing to work,
t he noneys due Joanne Marie Gohl ke would be paid to her together
with the accrued interest. This letter was sent to the
Petitioner's old address, and he did not receive the letter.

8. Eventually, the Petitioner |earned that his DROP
paynments woul d be subject to the allocation of $552. 05 each
nmonth to his ex-wife pursuant to the QDRO. This noney woul d be
payable to his ex-wife at the sane tine the Petitioner accessed
his DROP noney. The Petitioner questioned this paynent to his

ex-wi f e.



9. The status of DROP benefits has been litigated, and the
courts have determ ned that DROP benefits are retirenent

benefits and subject to QDRCs. See Ganzel v. Ganzel, 770 So. 2d

304, 306 (Fla 4th DCA 2000).

10. Based upon this precedent, the Respondent denied the
Petitioner's request not to pay the proceeds from DROP to Joanne
Mari e Gohl ke. Upon learning that his ex-wife would receive a
portion of his DROP account, the Petitioner sought to w thdraw
fromhis participation in the DROP

11. Although an enpl oyee may elect to continue to work at
the end of five years with the perm ssion and witten
concurrence of his enployer, he or she would autonatically | ose
his or her DROP noneys by continuing to work past the five-year
mar k. */

12. There is no admnistrative nmechanismfor w thdraw ng
from DROP whi ch woul d be anal ogous to "un-retiring." The
Respondent properly denied the Petitioner's request to w thdraw
f rom DROP

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
case pursuant to Chapters 120 and 121, Florida Statutes.

14. The burden of going forward and the burden of

persuasion are on the party asserting the affirmative of the



i ssue. See Departnent of Transportation v. J.WC Co., Inc.,

396 So. 2d 349 (Fla. 1st DCA 349 1977). The Petitioner seeks to
w t hdraw from DROP and seeks to establish that right. He has
the burden. The burden of proof is by a preponderance of the

evidence. See Agrico Chem cal Co. v. Departnment of

Envi ronnental Regul ati on, 365 So. 2d 759 (Fla. 1st DCA 1979,

cert. Den. 376 So. 2d 74).
15. The courts, as stated in the facts above, have
determ ned that DROP contri butions are retirenent benefits, and

a subject to QDRCs. See Ganzel, supra.

16. The Petitioner argues that he received bad advice and,
therefore, should be permtted to withdraw fromthe DROP. It
may be that M. Tanner advised the Petitioner that he had sone
merit in arguing that the QDRO proceeded his entry into DROP,
but it is nore likely that M. Tanner also followed his regul ar
practice of advising the Petitioner, as a person subject to a
QDRO, to seek a ruling fromthe donestic relations court.

17. Assuming for a nonent that it had been shown t hat
M . Tanner provided inaccurate advice to the Petitioner, the
Petitioner nmust show not only the regul ar el enents of estoppel,
but nust al so denonstrate conduct which goes beyond nere
negl i gence, show ng that the governnent's conduct w |l cause

serious injustice and that application of the doctrine will not



unduly harmthe public interest. See Al achua County v.

Cheshire, 603 So. 2d 1334, 1337 (Fla 1st DCA 1992).

18. There is no injustice in requiring retirenment paynents
to the Petitioner's DROP account to be apportioned in accordance
to the court's QDRO providing that $552.05 be paid to his forner
spouse fromhis retirenent benefits. It is certainly no nore a
wi ndfall to her, as it is to him

19. The Petitioner has failed to establish a factual
predi cate for estopping the Respondent; the Petitioner has not
established a legal right to withdraw from DROP; and, therefore,
the Petitioner has not met his burden of proof.

RECOMVVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is recommended that Petitioner's Petition be
di sm ssed.

DONE AND ENTERED this 27th day of January, 2004, in

Tal | ahassee, Leon County, Flori da.

F kan_

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us




Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 27th day of January, 2004.

ENDNOTE

1 Because the enpl oyer does not have to make retirenent
contributions after the enpl oyee goes into DROP, the enpl oyer,
by agreeing to continue to enploy the fornmer DROP partici pant,
al so agrees to nake five years' worth of retirenent
contributions for the enpl oyee.

COPI ES FURNI SHED,

Robert R Button, Esquire
Departnment of Managenent Services
Di vision of Retirenent

4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399

Henry G Gohl ke
3140 Dowing Drive
Tal | ahassee, Florida 32308

Sar abet h Snuggs, Interim Director

D vision of Retirenent

Departnment of Managenent Services
Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Al berto Dom nguez, General Counsel
Depart nment of Management Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-1560

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.



